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decision maker acts as the “cat’s paw,” or conduit of a subordinate 
who harbors discriminatory motives, the former cannot escape 
responsibility for bias merely because there may exist multiple 
layers of pro forma review separating the decision maker from 
the subordinate bearing the illicit motive.  Thus, if a subordinate is 
able to in•uence a decision by concealing relevant information, the 
subordinate’s bias becomes relevant to the analysis. 

While the need for such a theory might be clear, courts have 
long grappled with its formulation and application.  The U.S. 
Supreme Court, in fact, was to consider the reach of the “cat’s 
paw theory” until the appeal was ultimately withdrawn.4  But most 
courts generally agree that the basic analysis considers the degree
to which the improperly motivated subordinate played a role in the 
ultimate decision to take an adverse employment action against the 
employee.  Generally, the improperly motivated subordinate must 
cause or play an integral part in the ultimate decision. 

The majority of courts also recognize that, at some point, 
employers must be protected from liability regardless of the presence 
of undiscovered bias at a lower level ! even if that bias conceivably 
tainted and caused the ultimate decision.  Management’s ability to 
investigate the veracity of every conceivable piece of information is 
not inexhaustible – eventually, investigations must cease, business 
must resume, and an employer must be able to insulate its decision 
from the undiscovered bias of a subordinate.

‘Investigation’ de•ned

With that in mind, a majority of courts have generally agreed 
that when the employer can show that it conducted an independent 
investigation before making its decision, the employer will be insu-
lated from liability, regardless of whether a biased subordinate had 
some causal in•uence in the ultimate decision.  But courts disagree 
on precisely what constitutes an “independent investigation.”  

The Eleventh Circuit previously concluded that a suf"cient 
independent investigation existed where the employer considered 
information from one unbiased source – the employee who was 
eventually discharged.5  In Llampallas v. Mini-Circuits, Inc., a biased 
subordinate instructed management she was going to quit because of 
differences with a coworker.  The threat was aimed at manipulating 
the company into discharging the coworker.  The company took 
the bait and ultimately terminated the coworker.  The coworker 
then "led suit against the company.  Even though the subordinate’s 
threat led to the coworker’s termination, the employer successfully 
demonstrated that it had suf"ciently considered the coworker’s 
version of the facts before taking any adverse action.  And so the 
Court would not impute liability to the employer.  

But the Nida decision implies that obtaining the plaintiff’s side of 
the story may not be enough to shield the employer from liability.6

Indeed, Nida represents cases at the other end of the spectrum that 
require a considerably greater degree of separation from the biased 
subordinate during the independent investigation.  In addition to the 
allegedly biased input from Ray, the Nida employer considered the 
report of an independent investigator (who personally interviewed 
the complaining parties), as well as the signed statements of the 
employees themselves.  Such cases come close to suggesting that 
no amount of independent investigation will insulate the employer 

MOTIVE, continued from Page 3 from liability if the undiscovered bias constituted one link in the causal 
chain leading to the employer’s ultimate decision.  

Nida is probably an Eleventh Circuit anomaly and may no longer 
be good law after the Llampallas decision.7  Nida, however, is not 
necessarily inconsistent with holdings from other jurisdictions, and 
the Supreme Court could side with those jurisdictions should it face 
this issue in the future.  By way of example, a recent Northern District 
of Iowa court concluded that: “[E]ven if the decision-maker asks 
the [employee] for his or her version of the events in the course of 
such an independent investigation, the ultimate adverse employment 
decision could still be tainted by a biased subordinate’s information, 
participation, or recommendation.”8  Only time will tell.

(Endnotes) 
* Christopher P. Butler, a partner with Ford & Harrison 
LLP, focuses his practice primarily on employment litigation 
matters.  Joshua R. Drexler is an associate with Ford & Harrison 
LLP, where he focuses his practice on representing management 
in matters related to litigation and employment issues including 
discrimination, harassment, and retaliation claims under Title VII, 
ADA, ADEA, and state law.
1  31 F. Supp. 2d 1358 (N.D. Ga. 1998).
2 Id.
3  Id.
4 See BCI Coca-Cola Bottling Co. of Los Angeles v. 
EEOC, 549 U.S. 1334 (2007); 71 DLR A-9. 
5  See Llampallas v. Mini-Circuits, Inc., 163 F.3d 1236 
(11th Cir. 1998).  
6 See Nida, supra.  
7  Llampallas, supra.  
8  Coe v. Northern Pipe Products, Inc., 589 F. Supp. 2d 
1055, 1092 (N.D. Iowa 2008). 

CONSIDERING THE DEVIL  AND THE LAW 
OF UNINTENDED  CONSEQUENCES:  
WHAT BUSINESSES SHOULD CONSIDER ABOUT THE 
NEW EFFORTS TO MODIFY GEORGIA’ S CURRENT 
LAW ON EMPLOYEE RESTRICTIVE COVENANTS
By Aaron B. Chausmer, Berman Fink Van Horn P.C.

The “law of unintended consequences” 
recognizes that actions of people 
(almost) always have later effects that 
are unanticipated or unintended.

“Be careful what you ask for, you just 
might get it.”

“Better the devil you know than the devil you don’t.”

Toward the conclusion of the recent legislative calendar, 
the Georgia House of Representatives and the Georgia Senate 
passed HB 173, a bill that allows, among other things, a court to 
“blue pencil,” or judicially modify, restrictive covenants between 
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a business and its employees.  This means that a court—after 
an agreement is signed and after the parties have litigated their 
dispute—may modify the restrictive covenants to make them 
“reasonable.” 2  The passage of HB 173 does not, however, make 
it law; the bill must still be approved by the general public in a 
referendum before it can become effective in 2010.3

The proposed bill to allow “blue penciling” of employee-based 
restrictive covenants would represent a fundamental change in the 
law.  Currently, Georgia law strictly construes restrictive covenants.  
Courts may strike or invalidate the restrictive covenants based 
simply on the wording of the contractual provision.  In other words, 
the restrictive covenants are considered as written and will rise 
or fall based on their plain language.  If a restrictive covenant is 
deemed unenforceable and stricken, the business, which drafted 
the contract, can then be left without the so-called “bene"t of their 
bargain” and the employee is then free to compete with the business 
without restriction.  Historically, this has led businesses to believe 
that Georgia’s existing law on this issue is “pro-labor.”

Conversely, the judicial modi"cation rule is believed to be “pro-
business,” and is needed to help businesses grow and survive.  The 
House of Representative’s Final Report on “Restrictive Covenants 
in the Commercial Arena,” states that the proposed legislation “will 
help both attract new business to [Georgia] and to retain companies 
that are already located here in Georgia.”4  Whether this is true and 
whether the proposed legislation will have a material impact on 
business going forward will be decided in the years to come.  But 
no matter how presented, a business should make at least three 
important considerations, including its planning and strategizing 
about future actions and its ability to consider the risks based on 
known (or at least reasonably predictable) variable or factors.

First, while many businesses may need to trim staff, other 
businesses will take advantage of the “buyer’s market” and want 
to hire and grow.  While the particular issue of restrictive covenants 
is frequently understood to be a matter between the business and a 
former employee, the reality is that there is a third party impacted: 
the new employer.  And, while a former employer may have a 
“glass-half-empty” view of the current approach, a new employer 
can take a “glass-half-full” approach during the current economic 
crisis and grow its business, while taking steps to minimize its 
potential exposure.

Why does the proposed new law matter to a hiring business?  
Under Georgia law, if a restrictive covenant is legally enforceable, 
then a former employer can sue a new employer for interfering 
with its contractual relationships.  In the current economic climate, 
there are two established realities for a business, even if not overtly 
recognized.  Presently, a hiring business can reach an informed 
opinion of the potential risks of hiring a new employee based on 
whether it believes the restrictive covenant is enforceable or not.  
Under existing law, a new employer can take signi"cant steps to 
minimize its potential liability while growing its workforce.  There is 
suf"cient historical legal authority upon which a business can draft 
and prepare restrictive covenants that can be enforced in Georgia, 
especially with the help of knowledgeable counsel, even if it is 
strictly construed and not “blue penciled” by a court.  Alternatively, 
a business that hires new employees can make an informed decision 
about the potential employee’s existing restrictive covenants and 
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during the hiring process.  Both of these options can be done either 
by having its counsel review the restrictive covenants at issue and 
opine on  their enforceability, or the new employer can seek a 
declaratory judgment.  The declaratory judgment process allows 
for a court to consider a controversy before one’s obligations or 
rights may be adversely affected.  Put another way, it allows “one 
who is walking in the dark to ascertain where he is and where he 
is going, to turn on the light before he steps rather than after he has 
stepped in a hole.”5  For the new employer, this process can be a 
valuable tool to limit potential liability.

Under the proposed judicial modi"cation scheme, a hiring 
business would be less likely to make an informed hiring decision, 
as they would be unable to form a substantive opinion on the 
enforceability of the potential employee’s restrictive covenants 
or what the potential employee could do for the hiring business 
without running afoul of the existing contractual language.  This is 
because, under the proposed scheme, even if a contract is facially 
unenforceable as written, a court could later modify the provision to 
make it enforceable.  Under the proposed structure, it is likely that 
businesses may not be able to accurately consider their potential 
risks because an otherwise unenforceable covenant could later be 
enforced based on a to-be-determined scope.  A new employer 
might make an informed decision to hire an employee with an 
unenforceable restrictive covenant, but still later be sued based on 
a subsequently modi"ed restrictive covenant.

Second, a business must always be mindful of its expenses and 
additional costs.  It is reasonable to believe that the proposed legal 
framework could signi"cantly increase a business’s legal fees, 
regardless of whether it is the former or current employer, and the 
amount of litigation that the business is involved in.  Any increase 
in legal expenses, fees, or costs is a concern to a business in the 
current (or any other) economic climate, as it may not be properly 
budgeted or accounted for.  A business can now retain counsel to 
assist in making an informed decision whether it should seek to 
enforce an existing restrictive covenant; this can save the business 
signi"cant legal fees because the costs of obtaining initial counsel 
will almost always be less than the costs of active litigation.  Under 
the proposed framework, a business would likely be required 
to litigate more restrictive covenant disputes, as either it or the 
employee would need to "le a lawsuit to have a court judicially 
modify the existing language, even though the ultimate outcome 
will be uncertain.

Finally, the proposed legislation may cause employees to 
preemptively sue businesses, thereby causing a direct increase 
in lawsuits.  The proposed constitutional amendment expressly 
states that it “shall apply to all contracts entered into on - and after 
such date.”6  This retroactive language may lead to an increase 
in lawsuits regarding restrictive covenants that seek to apply the 
current law before the Courts can be granted the right to judicially 
modify the covenants.

Regardless of a business’ view of the proposed change of 
law, a business owner would be wise to consider conventional 
wisdom.  First, will the new law’s judicial modi"cation cause 
unexpected dif"culties for a business?  And, second, is it better 
to have the current “yes or no” approach than the proposed “yes, 
but . . . ” approach?  In the end, only time will tell but, undoubtedly, 
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businesses that are aware of the potential changes in the law will 
be that much more prepared.

(Endnotes)
1  Aaron B. Chausmer is a Principal with Atlanta-based 
Berman Fink Van Horn P.C., where he often handles matters 
involving competition-based issues and commercial litigation.
2 HB 173, as passed and signed, provides a new statutory 
scheme in § 3.  The amended statute, if approved by referendum, 
de"nes “modi"cation” as “the limitation of a restrictive covenant 
to render it reasonable in light of the circumstances in which it was 
made,” [see amended 13-8-51(11)], and allows a court to “modify 
a covenant that is otherwise void and unenforceable as long as the 
modi"cation does not render the covenant more restrictive with 
regard to the employee than as originally drafted by the parties,” 
under amended 13-8-53(d).
3 See HB 173, § 4
4 Report available at http://georgialegislativenetwork.
com/reports/wp-content/uploads/2009/02/restrictivecovenants-
"nalreport-1-14-08.pdf (last accessed June 17, 2009).
5 Cox v. Athens Regional Medical Center, Inc., 279 Ga. 
App. 586, 594, 631 S.E.2d 792, 799 (2006) (quoting  Watts v. 
Promina Gwinnett Health System, 242 Ga. App. 377, 382(5), 530 
S.E.2d 14 (2000)). 
6 HB 174, § 4. 
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SLIPPING  THROUGH THE CRACKS: AN 
ANALYSIS OF SEVERAL OF THE LESS OFTEN 
DISCUSSED BUT EQUALLY IMPACTFUL PROVISIONS 
OF THE AMERICAN REINVESTMENT AND RECOVERY 
ACT OF 2009
By Daniel T. Sultan & Lucas J. Asper, Ford & Harrison LLP1 

President Barack Obama signed the American 
Recovery and Reinvestment Act of 2009 
(ARRA) into law on February 17, 2009.2  Of 
particular interest to employment practitioners, 
the ARRA enacted significant changes to 
multiple areas of employment law.  While the 
primary focus of commentary thus far has 
focused on the ARRA’s HIPAA and COBRA 
provisions, the ARRA affects employment law 
in numerous additional ways that have received 
far less attention.  

This Article will focus on several of these 
“lesser-known” provisions of the ARRA, 

including (1) the creation of additional whistleblower protections; 
(2) the further subsidization of and revisions to state unemployment 
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